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By Julie Garber 
Updated November 14, 2016 


Let’s face it, estate planning terms can be confusing, particularly since 
different estate planning attorneys use different terms that can mean the 
exact same thing. Take "Living Trust" and “Revocable Trust” and 
"Revocable Living Trust" - all three of these terms can be used to describe 
the exact same thing - a trust that is created while you are alive and kicking 
and which you can alter, change, amend or completely revoke while you are 
still alive and kicking. 


So What is a Revocable Living Trust? 


More specifically, a Revocable Living Trust is a legal document that is 
created by an individual, called the Grantor, Settlor, Trustor or Trustmaker, 
to hold and own the Trustmaker’s assets, which are in turn invested and 
spent for the benefit of the Trustmaker as the beneficiary by a fiduciary 
called a Trustee. In most cases, the Trustmaker of the trust will also be the 
Trustee, although some wealthy individuals may choose to have an 
institution manage their trust property. 


Living Trust vs. Revocable Trust vs. Revocable Living Trust 


So why are there so many different terms to describe the exact same thing? 
Because, as the saying goes, “To each his (or her) own.” Some estate 
planning attorneys, including me, use the term "Living Trust" when naming 
a client's Revocable Living Trust agreement: "Jane Doe Living Trust dated 
February 29, 2012." 


Why do I like to name my clients’ trusts “Living Trusts”? 


Mainly because this term is shorter than “Revocable Trust” or "Revocable 
Living Trust" or "Declaration of Trust" and is easier to understand than 
"Inter Vivos Trust" (“inter vivos” means “between the living” in Latin). 


Living Trusts, Irrevocable Trusts, and Testamentary Trusts 


With all of that said, you should be aware that the term "Living Trust" can 
also be used to describe an "Irrevocable Trust" that is created while you are 
alive and kicking, therefore making it an "Irrevocable Living Trust." This is 
in contrast to a "Testamentary Trust," which is a trust that goes into effect 
after the death of the person who has created the trust. 


But to date I have never come across an Irrevocable Trust that has been 
named the “Jane Doe Irrevocable Living Trust” - but that’s not to say that 


somewhere, some place, there is a trust named the Jane Doe Irrevocable 
Living Trust. Usually Irrevocable Trusts are named just that, the “Jane Doe 
Irrevocable Trust,” and sometimes the words “Life Insurance” are thrown in 
when that type of trust is being created - the “Jane Doe Irrevocable Life 
Insurance Trust.” 


What’s in a Name? 


Maybe all of this has confused you instead of helped you to understand the 
difference between revocable trusts, irrevocable trusts, living trusts and 
testamentary trusts. If you're confused, don't be. A trust can really be 
named anything, but most estate planning attorneys stick to the same terms 
out of habit, which is usually based on what they were taught by a more 
senior attorney when they were starting out in the estate planning field. 


It is far more important to remember that regardless of what a trust is 
named, it's the terms and provisions contained in the actual written trust 
agreement that dictate how the trust is to be administered and disposed of 
during each beneficiary’s lifetime. 


The name of the trust is just how it is referred to and usually has no legal 
meaning or significance whatsoever. 


Also, keep in mind that if you ask for a revocable trust but instead get an 
irrevocable trust, then this may very well present a problem in the future 
since a revocable trust can be changed at any time but an irrevocable trust 
can't be changed or can only be changed after jumping through various 
legal hoops. 
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By Julie Garber 
Updated April 26, 2015 


When it comes to understanding trusts, knowing the difference between 
revocable and irrevocable trusts is crucial. If you ask for a revocable trust 
and get an irrevocable one, or vice versa, the legal and tax consequences 
will be significant. 


Revocable Living Trusts 


A Revocable Living Trust, also known as a Revocable Trust, Living 
Trust or Inter Vivos Trust, is simply a type of trust that can be changed at 
any time. 


In other words, if you have second thoughts about a provision in the trust or 
change your mind about who should be a beneficiary or trustee of the trust, 
then you can modify the terms of the trust through what is called a trust 
amendment. Or, if you decide that you don't like anything about the trust at 
all, then you can either revoke the entire agreement or change the entire 
contents through a trust amendment and restatement. 


Since Revocable Living Trusts are so flexible, why aren’t all trusts 
revocable? Because the down side to a revocable trust is that assets funded 
into the trust will still be considered your own personal assets for creditor 
and estate tax purposes. This means that a revocable trust offers no creditor 
protection if you are sued, all of the trust assets will be considered yours for 
Medicaid planning purposes, and all assets held in the name of the trust at 
the time of your death will be subject to both state estate taxes and federal 
estate taxes and state inheritance taxes. 


So why should you use a Revocable Living Trust as part of your estate plan? 
For three important reasons: 


1. To plan for mental disability - Assets held in the name of a Revocable 
Living Trust at the time a person becomes mentally incapacitated can 
be managed by their Disability Trustee instead of by a court- 
supervised guardian or conservator. 


1. To avoid probate - Assets held in the name of a Revocable Living Trust 
at the time of a person’s death will pass directly to the beneficiaries 
named in the trust agreement and outside of the probate process. 

2. To protect the privacy of your property and beneficiaries after you die 
- By avoiding probate with a Revocable Living Trust, your trust 
agreement will remain a private document and avoid becoming a 
public record for all the world to see and read. This will keep the 
details about your assets and who you have decided to leave your 


estate to a private family matter. Contrast this with a Last Will and 
Testament that has been admitted to probate - it becomes a public 
court record that anyone can see and read. 


Irrevocable Trusts 


An irrevocable trust is simply a type of trust that can't be changed after the 
agreement has been signed, or a revocable trust that by its design becomes 
irrevocable after the Trustmaker dies or after some other specific point in 


time. However, refer to Can an Irrevocable Trust Be Changed? 


for more information about certain situations in which an irrevocable trust 
may be changed. 


With the typical Revocable Living Trust, it will become irrevocable when the 
Trustmaker dies and can be designed to break into separate irrevocable 
trusts for the benefit of a surviving spouse, such as with the use of AB_ 
Trusts or ABC Trusts, or into multiple irrevocable lifetime trusts for the 
benefit of children or other beneficiaries. 


Irrevocable trusts can take on many forms and be used to accomplish a 
variety of estate planning goals: 


e Estate Tax Reduction 


Irrevocable trusts, such as Irrevocable Life Insurance Trusts, are 
commonly used to remove the value of property from a person’s estate 
so that the property can't be taxed when the person dies. In other 
words, the person who transfers assets into an irrevocable trust is 
giving over those assets to the trustee and beneficiaries of the trust so 
that the person no longer owns the assets. Thus, if the person no 
longer owns the assets, then they can't be taxed when the person 
later dies. 


As mentioned above, AB Trusts that are created for the benefit of a 
surviving spouse are irrevocable and, thus, can make full use of the 
deceased spouse's exemption from estate taxes through the funding of 
the B Trust with property valued at or below the estate tax exemption. 
Then, if the value of the deceased spouse's estate exceeds the estate 
tax exemption, the A Trust will be funded for the benefit of the 
surviving spouse and payment of estate taxes will be deferred until 
after the surviving spouse dies. 


ABC Trusts can be used by married couples who live in a state that 
collects a state estate tax and the state estate tax exemption is less 
than the federal estate tax exemption. For example, in Massachusetts 


the state estate tax exemption is only $1 million, as compared with the 
current federal $5.34 million exemption, so in Massachusetts the first 
$1 million will go into the B Trust, then next $4.34 million will go into 
the C Trust, and anything over $5.34 million will go into the A Trust. 


Asset Protection 


Another common use for an irrevocable trust is to provide asset 
protection for the Trustmaker and the Trustmaker's family. This works 
in the same way that an irrevocable trust can be used to reduce estate 
taxes - by placing assets into an irrevocable trust, the Trustmaker is 
giving up complete control over, and access to, the trust assets and, 
therefore, the trust assets cannot be reached by a creditor of the 
Trustmaker or an available resource for Medicaid planning. However, 
the Trustmaker's family can be the beneficiaries of the irrevocable 
trust, thereby still providing the family with financial support, but 
outside of the reach of creditors. There are also irrevocable trusts 
called Self-Settled Trusts or Domestic Asset Protection Trusts 
that in some states, including Alaska, Delaware, Nevada, and 
Tennessee, offer creditor protection and allow the Trustmaker to be a_ 


trust beneficiary. 


In addition, as mentioned above, the various irrevocable trusts that 
can be created for the benefit of the Trustmaker's surviving spouse or 
other beneficiaries after the Trustmaker of a Revocable Living Trust 
dies can be designed to offer asset protection for the trust 
beneficiaries. 


Charitable Estate Planning 


Another common use of an irrevocable trust is to accomplish 
charitable estate planning, such as through a Charitable Remainder 
Trust or a Charitable Lead Trust. If the Trustmaker makes the initial 
transfer of assets into a charitable trust while still alive, then the 
Trustmaker will receive a charitable income tax deduction in the year 
of the transfer is made. Or, if the initial transfer of assets into a 
charitable trust doesn't occur until after the Trustmaker's death, then 
the Trustmaker’s estate will receive a charitable estate tax deduction. 
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By Julie Garber 
Updated August 02, 2016 


A Trust Amendment is a legal document that changes specific provisions 
of a Revocable Living Trust but leaves all of the other provisions 
unchanged, while an Amendment and Restatement of Trust completely 
replaces and supersedes all of the provisions of the original Revocable 
Living Trust. 


Understanding the Basics of Revocable Living Trusts 


Before discussing when Trust Amendments or full Amendments and 
Restatements are required, you'll need to understand what a Revocable 
Living Trust is - a legal contract between the Trustmaker and Trustee that 
can be changed at any time and requires the Trustee to oversee the 
management of property transferred into the trust by the Trustmaker for 
the benefit of the Beneficiary of the trust. 


The key to a Revocable Living Trust is the fact that it's revocable - meaning 
that at any time while the Trustmaker is alive and competent the 
Trustmaker can change, modify, update, or completely revoke the 
provisions of the trust agreement. Since this is the case, the name of the 
legal document that's required to change, modify, or update the trust 
agreement is called a Trust Amendment and the legal document that's 
required to revoke the trust agreement is called a Trust Revocation. 


Contrast a Trust Amendment with a Trust Amendment and Restatement, 
which is a type of trust amendment that completely supersedes the terms of 
the original trust agreement. The name and date of your trust will stay the 
same (for more on this, see below), but each and every provision of the 
original agreement will be replaced by the terms of the restatement. 


When Are Trust Amendments vs. Restatements Required? 


While there aren't really any written rules as to when an Amendment 
instead of a full Amendment and Restatement is required, the general rule 
is that if the changes that the Trustmaker wants to make are minimal - 
adding or deleting specific bequests, changing who will serve as Successor 
Trustee, updating a beneficiary's or Successor Trustee's legal name due to 
marriage or divorce - then a simple Trust Amendment will cover these types 
of changes. 


On the other hand, if the changes that the Trustmaker wants to make are 
significant - adding a new spouse as a beneficiary, completely cutting out a 
beneficiary, changing from distributions to family members to distributions 
to charity or vice versa - then a complete Amendment and Restatement 
should be considered. 


What if you've made a series of three or four simple Trust Amendments over 
the past 10-15 years and you want to make another change? Then consider 
consolidating all of your changes into a complete Amendment and 
Restatement - this will prove to be helpful to your Successor Trustee who 
will have a single document to follow instead of piecing together the 
provisions of four or five separate documents. 


The Legalities of Trust Amendments 


If you're considering making a change to your Revocable Living Trust, don't 
simply mark up your trust agreement and stick it back in the drawer. Why? 
Because a Trust Amendment must be signed with the same formalities as 
the original trust agreement, so your handwritten changes will, depending 
on applicable state law, either void the trust agreement or be ignored. 
Instead, ask your estate planning attorney to prepare the Trust Amendment 
for you so that it will be legally valid and binding on all of your 
beneficiaries. 


Will the Name of Your Trust Change if You Amend or Restate 
It? 

The answer is No - the nice thing about doing a Trust Amendment or an 
Amendment and Restatement is that the original name and date of your 
Revocable Living Trust will remain the same. 


That way, all of the hard work you put into funding your Revocable Living 
Trust under the original trust name and date won't need to be undone. 


Continue Reading 


Article 


What Is a Trust and How Is It Used? 


Up Next 


e Up Next 


e Up Next 


Article 


Form a Revocable Trust to Avoid Probate 
of Your Property 


e Up Next 


Article 


Why You Need a Memorandum of Trust 
e Up Next 


Article 


Why You Should Fund Your Trust Now 


Wills and Estate Planning 


What Is a Trust and How Is It 
Used? 


‘> ' OTe Bir era 


TRUET 


Estate Plannin 


e Estate Planning 


o Essential Documents 
o Basic Planning 
o Advanced Planning 
o Minor Beneficiaries 
Understanding Trusts 
Living Trusts 
Real Estate 
Avoiding Probate 
Estate and Gift Taxes 
Federal Estate Taxes 
U.S. State Death Taxes 
Inheritor's Guide 


Glossary 


View All 


By Patti Spencer 
Updated January 31, 2016 


Trusts are commonly used in estate planning. While they are common in 
nature, trusts can be confusing. Before getting into the types of rules, roles 
and consequences, let's look at the history. 


The History of Trusts 


A trust is a creature peculiar to English common law developed because 
England had separate courts of law and equity. The ancestor of the modern 
trust is the medieval word "use." Legal historians trace trusts back to the 
middle of the thirteenth century when the Franciscan friars came to 
England. 


The friars were forbidden to own any sort of property, donors conveyed land 
to suitable persons in the neighborhood to hold “for the use” of the friars. 
That was only the beginning... The general concept of a trust is that a 
designated trustee holds property for the benefit of the beneficiaries. 


The trustee is obligated by the terms of the instrument to carry out the 
request and is bound by fiduciary duties. It is not a contract, it is not an 
estate, it is not agency - it is its own thing - a trust. 


Types of Trusts 


There are many different kinds of trusts, created for many different 
purposes. The two primary types of trusts are revocable and irrevocable. 


«e Revocable Trust means that it can be changed by the creator, 
amended, revoked; it remains wholly under the control of the Settlor 


(the person who creates a trust may be interchangeably referred to as 
a Settlor, Grantor, Trustor, or Donor). 

¢ Irrevocable Trust means that the creator has no rights to change or 
modify the trust or take back any property that was transferred to it. 


¢ A Testamentary Trust is created as part of a person's will and only 
comes into existence once that person dies. 

«e An Inter-vivos trust is created by a written agreement while the 
Settlor is alive. 


Role of the Trustee and Trust Agreement 


The Trustee is the person (or entity) who holds the title to the trust’s 
property and is charged with carrying out the terms of the trust. 


The Trustee is a fiduciary and owes duties to the trust beneficiaries. 


The Trust Agreement (or will, if it’s a testamentary trust) is the primary 
"rule book" for the trust, and both the Trustee and the Beneficiaries will be 
bound by its description of the rights and responsibilities of the Trustee and 
the Beneficiaries. If the trust agreement does not cover a particular topic or 
issue, the state statutes will have jurisdiction over the trust to fill the void. 
Because of this, a Settlor is generally allowed to replace statutory rules with 
their own rules through the trust agreement. 


The Trust Agreement is made between the Settlor and the Trustee. The 
Trustee promises to hold the property transferred under the Trust 
Agreement for the beneficiaries. The Settlor and the Trustee are the only 
two roles required to execute the Trust Agreement. Secret trusts are not 
enforced, so some beneficiary need to know of its existence. 


While there are three different roles in this process (Settlor, Trustee, and 
beneficiaries), each role does not have to be executed by a different person 
to be valid. 


For example, the Settlor may also be the Trustee, or the Settlor may be the 
Trustee and a Beneficiary. If the Trustee and beneficiary become the same 
person, the trust will dissolve. 


Keep in mind there may also be consequences to these roles. For example, a 
Trustee who is also one of many beneficiaries may face an undesirable 
conflict of interest. Similarly, a person who is both a Trustee and a 
beneficiary may have the value of the trust subjected to estate tax at their 
death. 
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By Julie Garber 
Updated September 08, 2016 


When it comes to funding an Irrevocable Living Trust, don't be confused 
because the trust is "irrevocable" instead of "revocable" - Irrevocable Living 
Trusts are funded in exactly the same way as Revocable Living Trusts. The 
difference is that you have to be careful about what you fund into an 
Irrevocable Living Trust because you'll be giving up ownership of and 
control over the funded property. 


In most cases you and your estate planning attorney will have decided long 
before the Irrevocable Living Trust is even created what should go into the 
trust. 


Why? Because Irrevocable Living Trusts are designed to hold and owna 
single asset or specific assets, and so they are only used in very limited 
situations. 


Here is a summary of the procedures for funding an Irrevocable Living 
Trust: 


1. Change of Title/Ownership 


For assets such as bank accounts; non-IRA and non-401(k) investment and 
brokerage accounts; stocks and bonds held in certificate form; life 
insurance policies; and real estate, these types of assets are funded into an 
Irrevocable Living Trust by changing the owner of the asset from the 
Trustmaker's individual name into the name of the trust: 


¢ Current Title: “William Sample” 
« New Title: “Jane Sample, Trustee, or her successors in trust, under 
the William Sample Irrevocable Trust, dated January 1, 2009” 


2. Assignment of Ownership Rights 


For assets such as personal effects without a legal title (jewelry, art work, 
antiques and the like); monies owed to you (personal loans that you've made 
and mortgages that you've taken back); royalties, copyrights and patents; 
certain types of oil, gas and mineral rights; and partnership interests and 
membership interests in limited liability companies, these types of assets 
are funded into an Irrevocable Living Trust by assigning ownership rights 
from the Trustmaker's individual name into the name of the trust: 


¢ Current Title: “William Sample” 

«e Assignment Language: "I, William Sample, hereby assign all of my 
right, title and interest in and to that certain Promissory Note dated 
January 31, 2008 in the principal amount of $40,000 by and between 
William Sample as lender and John Smith as borrower, to Jane 
Sample, Trustee, or her successors in trust, under the William Sample 
Irrevocable Trust, dated January 1, 2009." 


«e New Title: “Jane Sample, Trustee, or her successors in trust, under 
the William Sample Irrevocable Trust, dated January 1, 2009” 


3. Change of Beneficiary 


For assets such as life insurance; retirement accounts, including IRAs, 
401(k)s and 403(b)s; certain pension benefits; and Health Savings Accounts 
(HSAs) and Medical Savings Accounts (MSAs), these assets aren't actually 
retitled into the name of an Irrevocable Living Trust. Instead, the primary 
and/or secondary beneficiaries of these types of assets are changed to the 
trust: 


¢ Current beneficiary: “Jane Sample” 
« New beneficiary: “Jane Sample, Trustee, or her successors in trust, 
under the William Sample Irrevocable Trust, dated January 1, 2009” 


Note, however, that in order for an asset that has a beneficiary designation 
to be excluded from the value of your estate for estate tax purposes, the 
owner of the asset will also need to be changed to the Irrevocable Living 
Trust using the procedures set forth in paragraphs 1 and 2 above. What this 
means is that for most people the only type of asset that will actually be 
retitled into the name of an Irrevocable Living Trust is a life insurance 
policy. 
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By Julie Garber 
Updated November 15, 2016 


Can an irrevocable trust be changed? Often, the answer is no. By definition 
and design, an irrevocable trust is just that -- irrevocable. It can't be 
amended, modified or revoked after it's formed. But there are exceptions to 
every rule, as the saying goes. Here are some things to consider if you think 
you're stuck with the terms of a trust that can never be changed. 


Trustee or Beneficiary Modification or 


Judicial Modification 


* 


Credit: Richard Cummins / Getty Images 


Some irrevocable trusts are written with instructions to the trustees or 
beneficiaries allowing the terms of the trust agreement -- its formation 
document -- to be modified under specific and limited circumstances. 


Charitable trusts usually contain provisions to allow modification of the 
trust agreement to comply with changes in federal tax or other laws. 

This type of modification can be accomplished using a document signed by 
the trustee and all the beneficiaries. Typically, current as well as remainder 
beneficiaries must sign. A remainder beneficiary is a charitable organization 
that receives the balance of the trust after its income is distributed to other 
beneficiaries for a period of time. 


A court may also order judicial modification of a trust when it's petitioned to 
do so by the trustee and/or beneficiaries. If circumstances have changed 
that make the administration of an irrevocable trust unreasonably expensive 
or if its purpose has become outdated, the trustee and/or the trust 
beneficiaries can request that the terms of the trust be modified or that the 
trust is completely terminated through mutual agreement or judicial 
modification. 


Trust Protector Modification 


Credit: Jodi Jacobson / Getty Images 


Modern estate plans often incorporate the use of a "trust protector," an 
independent third party appointed by the trustee, the trust beneficiaries or 


a court. If the irrevocable trust document contains provisions allowing for 
the appointment of a trust protector, one can be hired to examine the facts 
and circumstances surrounding a desired change to the trust. The trust 
protector would then make a final determination as to whether the change 
should be made. If the trust protector recommends that it should, he will 
either sign the applicable documents making the amendment or he can seek 
court approval for the change. 


Exercise of a Power of Appointment 


If the trustee or the beneficiaries of the irrevocable trust have been given a 
lifetime or testamentary "power of appointment," the terms of the trust can 
be changed for the benefit of current or future beneficiaries. This simply 
requires signing a document which exercises the power in accordance with 
the terms specified in the trust agreement. 


Disposition of Trust Property 


Estate planning document. Credit: Courtney Keating / Getty Images 


Although it won't change the provisions of an otherwise irrevocable trust, 
the sale or other disposition of all the property held by the trust can 
effectively cause it to be terminated. The trust would still exist, but it would 
serve no purpose -- it would become an empty entity. For example, if an 
irrevocable life insurance trust or "ILIT" owns a life insurance policy on 
which the required premiums are not paid, the policy will eventually lapse, 
leaving the irrevocable trust empty. 


What Should You Do? 


Irrevocable trust agreements are generally not easy to read and 
understand. If you are the trustee or a beneficiary of an irrevocable trust 
that you would like to change, check the trust agreement for information 
identifying which state's laws govern the trust's provisions. This section can 
usually be found toward the end of the trust agreement. It will be titled 
"Governing State Law" or something similar. Then consult with an estate 
planning attorney who is familiar with the governing state's trust laws to 
determine if anything can be done to change the provisions of your 
otherwise irrevocable trust. Laws can vary considerably from state to state. 
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Trust protector definition: An independent third party or institution given 
the authority to perform certain duties with regard to a trust. 


A trust protector's role is to ensure that the wishes of the trustmaker -- the 
individual who made the trust -- are fulfilled and that the trust continues to 
serve the purpose for which it was intended. The trust agreement typically 
details his responsibilities and his areas of authority. 


Who May Serve as a Trust Protector? 


As an independent third party, the trust protector cannot be related to the 
trustmaker or to any of the trustees or trust beneficiaries. Sometimes the 
trust agreement -- the trust's formation documents -- will specifically name a 
trust protector, but it might instead just lay out the process by which a trust 
protector can be appointed instead. If the trustmaker is married, his spouse 
may be granted the power to appoint someone. Otherwise, the trust 
beneficiaries can nominate someone and the court can appoint that 
individual. 


If the trust agreement names a specific individual, the document should also 
specify how he should be replaced if the initial individual is unable or 
unwilling to serve when called to action. 


What Powers Can the Trust Protector Exercise? 


A trust protector is most commonly associated with irrevocable living trusts. 
For all practical purposes, the terms of these trusts are set in stone. 


The trustmaker of an irrevocable trust cannot later undo it or take back 
property he placed into it. 


In the case of an emergency -- such as if something happens so the trust can 
no longer serve the purpose for which it was intended, or if changes in the 
economy cause it to lose money at an alarming rate as it's presently set up 
-- only a trust protector can step in and take action to make things right. 


The trustmaker has relinquished all control, so he's personally powerless to 
remedy the situation. 


The trust protector may be granted limited or an expansive list of 

powers. At a minimum, he should be able to remove and replace the existing 
trustees. He may be given the power to settle disputes among co-trustees, 
or between trustees and beneficiaries. He may be permitted to alter trust 
provisions due to unanticipated circumstances, such as changes in the 
economy or with tax laws. This power is critical for dynasty trusts that can 
continue for many years into the future after being set up. He may be able 
to terminate the trust entirely, to modify the powers of the trustee, to 
change the situs or legal jurisdiction of the trust, or to correct ambiguities 
or errors made when the trust was drafted. 


Under the laws of some states, the trust protector will be able to exercise 
these powers without the need for court approval. This can minimize the 
costs incurred in administering the trust. 


Is the Trust Protector Paid? 


A trust protector is entitled to compensation for the services he renders on 
behalf of the trustees and beneficiaries. 


The trust agreement should set forth the method for determining how much 
he is paid. 


Also Known As: Protector, Trust Advisor, Trust Director 
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